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STATEMENT OF CASE 
Appellants reply herewith to respondents' briefs. 
Appellants have set forth in their opening brief the fact for 
this appeal, and will not restate them herein. 
Respondent Dr. David W. Brown in his Statement of 
Facts, (Respondent Brief of Dr.Brown, p.3) refers to medical 
treatment that appellant Saundra Brower received in 1973. 
Such treatment preceeded the present acts complained of by at 
least seven years. At that time, appellant was 
attempting to become pregnant, and was taking a fertility 
drug. She continued taking this for about six months. She 
did not become successful in becoming pregnant. (Deposition 
of Saundra Brower, page 28). This illustrates the continuing 
desire of said appellant to become pregnant, which was 
foreclosed by the hysterectomy herein recommended and 
performed by respondent Dr. Brown. 
There was no problem to the right upper thigh of the 
appellant Saundra Brower prior to the occurence complained 
of herein. 
Dr. Brown did tell the appellant Saundra Brower that he 
wanted to put her in the hospital and do the hysterectomy. 
(Deposition of Saundra Brower, page 37) 
SUMMARY OF ARGUMENT 
Respondents argue that in the case of Foil v. Ballinger 
the court held that the discovery of the "injury" as used in 
Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BYU. 
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the applicable statute entails both discovery of the physical 
injury, and the possibility that the injury may have been 
caused by negligence on the part of the health care provider• 
(Foil v, Ballinger, 601 P. 2d 144, 147 (Utah 1979)- They 
also refer to the Statute of Limitations contained in the U. 
C.A. Sec, 78-14-4 and 8, (1953 as amended.) The 
statutory language clearly provides that the two year 
limitation applies after the plaintiff or patient discovers, 
or through the use of reasonable diligence should have 
discovered the injury, whichever first occurs. 
The respondents have stated that appellant Saundra 
Brower did become aware of the injuries complained of in 
October of 1981. They leave open to question and 
conjecture the issue as to whether an injured patient 
without medical training is obligated to expertly diagnose 
her own symptoms and forsee medical problems unknown to her 
that will arise at a future time, which do not become 
apparent until a future time. 
The burden that respondents seek to place upon a 
layman who has subjected herself to treatment by experts for 
compensation, under these circumstances, is unfair and 
onerous. 
Respondents have failed to indicate how appellants 
should have known that the puncture wound in her leg or 
improper surgery and treatment by respondents would be the 
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cause of future problems. Why did respondent fail to 
properly treat the puncture wound and advise her as to the 
cause of the same? Should respondents benefit from their 
wrongdoing on the basis appellants should have discovered at 
the time of the acts complained of unknown future problems 
that would not arise approximately until July of 1981, when 
appellants were advised expertly as to Respondents1 
wrongdoing? 
Appellants had no way of knowing of the negligence of 
Respondents until advised after a medical emergency 
precipitated thereby in July of 1981, by other doctors that 
the respondents had been negligent. In July of 1981, which 
was well within the two year statute of the date of filing 
the complaint, when appellant Saundra Brower was required to 
go to the hospital for emergency treatment in Kanab, Utah, 
she was advised that the conduct and treatment the 
respondents furnished in October 1981 was negligent. She had 
no way of knowing this prior to that time, and could only in 
good faith rely on her medical health care providers. 
In considering a motion for summary judgment, this court 
has repeatedly held that the issue is whether there are 
material issues of fact to be tried. (Bushnell Real Estate, 
Inc. v. Nielson, 672 Pac. 2 746, 749 (Utah 1983). There are 
obviously material issues of fact in this case as stated in 
the opening brief of the appellant which will not be restated 
herein. 
Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BYU. 
Machine-generated OCR, may contain errors.
ARGUMENT 
POINT I 
THE TRIAL COURT DID NOT CORRECTLY DETERMINE THAT 
APPELLANTS1 HAD FAILED TO COMMENCE THEIR ACTION WITH-
IN TWO YEARS AFTER DISCOVERY, OR THROUGH THE USE OF 
REASONABLE DILIGENCE SHOULD HAVE DISCOVERED THEIR 
LEGAL INJURY ATTRIBUTED TO THE CARE AND TREATMENT 
RENDERED BY GRANTING RESPONDENTS MOTIONS FOR SUMMARY 
JUDGMENT. 
Respondents rely on the facts of Foil v. Ballinger, 
supra. 
Material issues of fact remain undecided, which the 
briefs of respondents do not foreclose. If the court does 
not feel that appellants' motion for Partial Summary Judgment 
is meritorious, then the separate trial contemplated by the 
legistlature for the Statute of Limitations issue clearly 
applies herein. (U.C.A., 1953 amended), 78-12-47. 
The following issues of material fact remain: 
1. Whether appellant Saundra Brower discovered or 
through the use of reasonable diligence should have 
discovered the injury (or injuries) complained of. 
2. Whether there were sufficient acts of negligence and 
whether they were obvious enough at the time of the injuries 
complained of to have put the appellants on notice as to the 
injury complained of. 
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3. Whether an untutored laymen, relying on her expert 
health care provider can be charged with expert knowledge of 
future complications, which knowledge is singly chargable to 
the health care provider. 
4. Whether the appellants were put on notice for the 
first time of the actual misconduct and negligence of the 
respondents in July 1981, when appellants were advised of the 
wrongdoing of respondents precipitated by emergency 
hospitalization and treatment arising out of the 1980 
wrongful acts of the respondents. 
POINT II 
THE MATERIAL ISSUES OF FACT SHOULD BE RESOLVED BY 
THE TRIER OF FACT IN A SEPARATE TRIAL. 
Both respondents in their briefs argue extensively 
citing Foil for authority. Foil clearly states that 
that the right of action of a plaintiff should not be 
destroyed before that person becomes aware of the existence 
of that right. (Foil v. Ballinger, supra page 47) Respondent 
I.H.C Hospital makes a statement on page 15 of their brief to 
the effect that Judge Sorensen as the District Court Judge 
who initially ruled on the defendant's motion for summary 
judgment in Reiser v. Lohner, 641 P.2d93 (Utah 1982), is 
"very familiar with this area of the law, and his ruling that 
Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BYU. 
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this action was not commenced within two years, as required 
by U.C.A. Sec. 78-14-4 was based upon substantial evidence 
and should be affirmed..." 
That comment in and of itself, since it is unsupported 
by the record deserves to be examined: 
1. The Reiser case contained a dissent by Justice 
Stewart. 
2. Judge Sorensen was sitting as an assigned judge on 
the day of the hearing of the motions for summary judgment in 
this case. He was not the acting District Court Judge for 
Iron County, that judge being Judge Burns, who had 
been involved in the case for some time. The record 
discloses that respondent Dr. Brown objected to 
interrogatories submitted by appellants, and that he sought a 
protective order therefrom. This was the subject of an order 
requiring answers to interragatories by the defendant David 
W. Brown. (Order Requiring Answers to Interrogatories dated 
January 5, 1984, Appendix i). 
In reply to the assertions of respondents that no issue 
of fact remain, reference is made to "An Update on Utah's 
Medical Malpractice Discovery Rule," Bar Journal Volume 12, 
Number 7-12 Fall-Winter 1984, page 49, in which the writer 
discusses material issues to be resolved in these cases, 
including: 
1. The obviousness of the connection between the 
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treatment and the injury. 
2. The distinct possibility that the injury might be 
mistaken as an unavoidable consequence of the medical 
treatment. 
3. No medical diagnosis suggesting the injury was 
caused by the negligence. 
4. The fact that that patient had no subjective 
understanding of the field of medicine. 
5. The catastrophic type of injury. 
It is submitted that the briefs of the respondents 
rather than negating the right of the appellants to a trial 
on the issue of the Statute of Limitations, reinforce 
appellants' right thereto in that material issues of fact 
remain unresolved. The principal unresolved issue being 
whether appellants discovered or should have discovered the 
injury and wrongful conduct complained of, at the date of the 
occurence, or in July of 1981, when they were advised by a 
physician. 
CONCLUSION 
It is therefore respectfully submitted that 
appellants Motion for Partial Summary Judgment as to the 
Statute of Limitations issue should have been granted, or 
that in the alternative this Court allow the trier of fact to 
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resolve the outstanding material issues of fact# in order 
that justice may be accomplished. 
Accordingly, the orders granting the respondents1 
motions for Summary Judgment should be reversed; and the 
order denying appellants motion for Partial Summary be 
reversed. 
Respectfully submitted, 
CANNON & WILKINSON 
By Russell A. Cannon 
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ADDENDUM 
Item Page 
1. Order Requiring Answers to Interrogatories 
By the Defendant David W. Brown and/or 
Sustaining Objection to Interrogatories iii 
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IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT 
IN AND FOR IRON COUNTY, STATE OF UTAH 
SAUNDRA BROWER and 
FRANK OSCAR BROWER, 
Plaintiffs, 
vs. 
DR. DAVID W. BROWN, and 
I.H.C. HOSPITALS, INC., 
a corporation, and I.H.C. 
HOSPITALS, INC., a corpora-
tion doing business as 
VALLEY VIEW MEDICAL CENTER, 
Defendants. 
) ORDER REQUIRING ANSWERS TO 
INTERROGATORIES BY THE 
) DEFENDANT DAVID W. BROWN AND/ 
OR SUSTAINING OBJECTION TO 
) INTERROGATORIES 
) Civil No. 10202 
The Court having reviewed the above file and said file 
not containing the original Interrogatories submitted by the 
Plaintiff to the Defendant, David W. Brown, however the Court 
having reviewed objections to specific Interrogatories and in 
the interest of expeditious judicial process and good cause 
appearing the Court requires Answers or sustains Objections 
as follows: 
Interrogatory #12 - Objections Sustained unless 
Plaintiff supports same with a statement indicating the need 
for discoverable evidence relevant or likely to lead to 
relevant subject matter. 
Interrogatory #13 - Objections Sustained unless 
Plaintiff supports same with a statement indicating the need 
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for discoverable evidence relevant or likely to lead to 
relevant subject matter. 
Interrogatory #14 - Objections Sustained unless 
Plaintiff supports same with a statement indicating the 
need for discoverable evidence relevant or likely to lead to 
relevant subject matter. 
Interrogatory #110 - Sustained. Said Interrogatories 
should be rephrased and defined. 
Interrogatory #111 - Sustained. Said Interrogatories 
should be rephrased and defined. 
Interrogatory #143 - The Objection is Denied and 
Defendant is required to answer said Interrogatory insofar as 
same requests a disclosure of information of any acts taken by 
him or precautions actually imposed by said Defendant and/or 
his usual custom or practice, if any. 
Interrogatory #153 - Objection is Denied. Said 
Interrogatory should be answered insofar as said information 
is within the knowledge of the Defendant, David V7. Brown. 
Interrogatory #154 - Objection is Denied. Said 
Interrogatory should be answered insofar as said information 
is within the knowledge of the Defendant, David W. Brown. 
Interrogatory #155 - Objection is Denied. Said 
Interrogatory should be answered insofar as said information 
is within the knowledge of the Defendant, David W. Brown. 
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Interrogatory #164 - Objection is Sustained unless 
Plaintiff supports same with a statement indicating the need 
for discoverable evidence relevant or likely to lead to 
relevant subject matter. 
Interrogatory #165 - Objection is Sustained unless 
Plaintiff supports same with a statement indicating the need 
for discoverable evidence relevant or likely to lead to 
relevant subject matter. 
Interrogatory #201 - Objection is Overruled. Interrogatory 
should be answered. 
Interrogatory #202 - Objection is Overruled. Interrogatory 
should be answered. 
Interrogatory #203 - Objection is Sustained. See 
Rule 34, URCP. 
Interrogatory #204 - Objection is Denied. Interrogatory 
should be answered. 
Interrogatory #205 - Objection is Denied. Interrogatory 
should be answered. 
Interrogatory #208 - Objection is Sustained. See 
Rule 34, URCP. 
Interrogatory #211 - Objection is Denied. 
Interrogatory #212 - Objection is Denied. 
Interrogatory #213 - Objection is Sustained. See 
Rule 34fURCP. 
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Interrogatory #219 - Objection is Denied. 
Interrogatory #220 - Objection is Denied. 
Interrogatory #221 - Objection is Sustained. See 
Rule 34,URCP. 
Interrogatory #225 - Objection is Sustained unless 
Plaintiff supports same with a statement indicating the need 
for discoverable evidence relevant or likely to lead to 
*. relevant subject matter. 
Interrogatory #226 - Objection is Sustained unless 
Plaintiff supports same with a statement indicating the need 
for discoverable evidence relevant or likely to lead to 
relevant subject matter. 
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